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 1.  TIME:  1:30   CASE#: MSC16-00189 
CASE NAME: CELAMONTE HOMEOWNERS VS. CENTE 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
Vacated.  Notice of settlement of entire case filed May 25, 2018.  All further dates are vacated, 
other than the motion for determination of good faith settlement set for July 5, 2018, 9:00a.m. 

  

  
 2.  TIME:  8:30   CASE#: MSC12-02268 
CASE NAME: ABELLA VS SIGNATURE 
HEARING ON MOTION TO/FOR STRIKE AND/OR TAX COSTS CRC 133.1700B1 
FILED BY ABELLA OWNER'S ASSOCIATION 
* TENTATIVE RULING: * 
 
Medallion concedes that their costs should be reduced by $2,345 to reflect errors made in 

charges by experts Newton, McLaughlin, and Wagner.  Thus, the remaining issue is the charges 

for expert witness Simon Loadsman. 

Plaintiffs do not dispute that Medallion’s C.C.P. section 998 offer was rejected, thereby 

subjecting them to an award to cover the costs of defense experts.  (C.C.P. § 998(c)(1).)  Such 

an award is discretionary, however.  (“[T]he court … in its discretion, may require the plaintiff to 

pay a reasonable sum to cover postoffer costs of the services of expert witnesses, who are not 

regular employees of any party, actually incurred and reasonably necessary[.]”)  Once the 

defendant files a verified memorandum of costs (which it did), it is plaintiff’s burden to show that 

the costs are unreasonable.  (Bender v. County of Los Angeles (2013) 217 Cal.App.4th 968, 

989.)   

Plaintiffs object to the hours set forth for Loadsman of 96 hours for deposition preparation and 

76 hours of trial preparation.  There is no dispute with respect to Mr. Loadsman’s credentials or 

hourly rate.  Plaintiffs simply assert that the amount of hours appears to be far too much given 

the length of his deposition and his trial testimony.  Medallion responds largely by pointing out 

that plaintiff’s expert, Omar Hindiyeh, spent a comparable or greater amount of time than did Mr. 

Loadsman.  Plaintiffs, however, assert that Mr. Hindiyeh’s work had a far greater scope than did 

Mr. Loadsman’s.  For example, while Mr. Loadsman spent extensive time reviewing Mr. 

Hindiyeh’s deposition testimony (fifteen days’ worth), plaintiffs assert that only about 4.5 hours 

of that testimony was relevant to Medallion, as indicated by the fact that Medallion’s counsel 

attended only two days of that deposition, asking no questions on one of them. Mr. Hindiyeh’s 

total billings, however, exceed $900,000, which suggests that even if Mr. Loadsman’s scope of 

work was narrower than that of Mr. Hindiyeh, his billings also were substantially less.  Finally, 

while plaintiffs claim that the trial preparation time was excessive, apparently it resulted in 

testimony that the jury found persuasive.  
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Costs are granted in the amount of $129,959.92 

 

  

 3.  TIME:  8:30   CASE#: MSL16-03882 
CASE NAME: HR IDEAS VS MH HOSPITALITY 
HEARING ON MOTION TO/FOR SET ASIDE NOTICE OF SETTLEMENT & ENTER 
JUDGMENT FILED BY HR IDEAS, A DIVISION OF STRATON AGENCY 
* TENTATIVE RULING: * 
 
Hearing continued at the request of the moving party due to non-service to July 5, 2018, 9:00 
a.m. 

  

 4.  TIME:  8:30   CASE#: MSL17-02002 
CASE NAME: NATIONAL LIABILITY VS. EMRY 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT & DEFAULT JUDGMENT 
FILED BY TERRY LEE EMRY 
* TENTATIVE RULING: * 
 
Defendant moves to set aside the default judgment taken against him under Code of Civil 

Procedure section 473.5.  Under that section, a default may be set aside where the defendant 

did not receive “actual notice…in time to defend the action,” as long as the motion is served 

either two years after entry of the judgment or 180 days after service of a written notice of the 

default, whichever is earlier.  Upon such a showing, the court may set aside the default as long 

as the lack of actual notice “was not caused by his or her avoidance of service or inexcusable 

neglect[.]” 

Defendant asserts that he did not receive notice until about December 27, 2017, when he 

received a notice of levy.  He states that his secretary, who was running the office while he was 

working on jobs, never provided any of the documents to him, and she left his employment in 

October of 2017.   

Plaintiff responds with a brief, not accompanied by a declaration, attesting that phone calls were 

made to defendant’s cell phone which went unanswered.  These claims cannot be considered 

as part of a brief.  Even if they were considered, they indicate only that the message said it was 
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a law firm calling concerning “pending litigation,” which is not enough to put defendant on notice 

of this particular case, or to establish inexcusable neglect. 

The statute requires that the motion be filed within six months after service of the default 

judgment, not six months after he first learned of the case by receiving the notice of levy.  The 

Court takes judicial notice of its files, which include a proof of service of the judgment, showing 

service by mail to defendant’s correct address on October 18, 2017.  No evidence rebuts this 

proof of service.  Adding five days for service by mail, the 185th day after service was Sunday, 

April 22, meaning that the motion had to be filed by Monday, April 23.  It was filed that day. 

Based on the evidence presented, the lack of notice was not caused by avoidance, and while it 

may have been cause by “neglect,” it was not “inexcusable” neglect. 

Granted.  Defendant is to file his proposed answer within five days. 

 
 

  

 5.  TIME:  9:00   CASE#: MSC09-01689 
CASE NAME: KIZOR ET AL V. REDIG ET AL 
HEARING ON MOTION TO/FOR TAX COSTS FILED BY TRUSTEE OF THE JOHN 
F. REDIG AN F. REDIG AN, MIRANDA H. REDIG 
* TENTATIVE RULING: * 
 
 Hearing required.    

The parties should review the tentative ruling on Line 7, which explains the Court’s tentative 

views concerning who is the prevailing party, and the extent to which failure to prevail on certain 

substantial aspects of the litigation affects the recovery of attorney fees.  Many of the cost items 

claimed by the Kizors are subject to a similar analysis. 

Accordingly, the parties should restructure their claims to fit with that analysis, and meet and 

confer concerning narrowing of the issues.  After that has been done, the Court will consider any 

remaining issues concerning particular cost items. 

 

  

 6.  TIME:  9:00   CASE#: MSC09-01689 
CASE NAME: KIZOR ET AL V. REDIG ET AL 
HEARING ON MOTION TO/FOR AWARD OF PREJUDGMENT INTEREST FILED BY 
ALAN KIZOR, JUANITA KIZOR 
* TENTATIVE RULING: * 
 
Denied. 

Under Civil Code section 3287(a) and cases interpreting it, mandatory prejudgment interest is 

available only where the amount of damages   is “certain or capable of being made certain by 

calculation[.]”  This exists where the defendant knows the amount or could compute it from 
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information that is reasonably available.  (Collins v. City of Los Angeles (2010 205 Cal.App.4th 

140, 150-151.  It does not apply where the damages must be determined at trial based on 

conflicting evidence.  (St. Paul Mercury Ins. Co. v. Mountain West Farm Bureau Mut. Ins. Co. 

(2012) 210 Cal.App.4th 645, 665.)  The Kizors assert that damages easily could have been 

calculated by subtracting the value of the property (with the defects) from the sale price.  While 

the sale price was easily determined, the reduction in value was not.  It was the subject of 

substantial conflicting evidence concerning the defects in the house and the cost of repair.  

Moreover, a large discrepancy between the amount demanded and the amount awarded 

indicates that damages were not ascertainable.  (Uzyel v. Kadisah (2010) 188 Cal.App.4th 866, 

919.) 

Under Civil Code section 3287(b), discretionary prejudgment interest is available where the 

court determines it is appropriate in light of the particular facts and circumstances in the case.  

(Faigin v. Signature Group Holdings, Inc.  (2012) 211 Cal.App.4th 726, 751.)  In considering the 

potential factors, the Court notes that there is a substantial delay in the payment, which would 

favor an award of interest.  The long delay, however, was not the result of delaying tactics by 

defendant, but at least in part the result of the Kizors’ dogged pursuit of other parties.  Moreover, 

the damages clearly were not calculable, but were greatly disputed.  Accordingly, the 

circumstances of the case do not weigh in favor of the motion. 

 

  

 7.  TIME:  9:00   CASE#: MSC09-01689 
CASE NAME: KIZOR ET AL V. REDIG ET AL 
HEARING ON MOTION TO/FOR AWARD OF ATTORNEY''S FEES BY CONTRACT 
FILED BY ALAN KIZOR, JUANITA KIZOR 
* TENTATIVE RULING: * 
 
 Hearing required. 

The Court has before it the Kizor’s motion for $1.9 million in attorney fees.  In order to properly 

determine all of the issues, some further briefing and/or explanation will be necessary, and the 

matter will be continued to a date set in consultation with the parties. 

The Kizors obtained a $687,000 judgment in Kizor II.  There was no offsetting recovery by the 

defendant.  The Kizors are the prevailing party.  The action was “on the contract,” and they are 

entitled to an award of attorney fees.  The issue here is the proper amount, and the severability 

of different aspects of the work. 

Where a party is successful on some claims and not others, the attorney fee may be limited to 

that on the compensable claim.  (Akins v. Enterprise (2000) 79 Cal.App.4th 1127.)  Nonetheless, 

“[a]pportionment is not required where the claims for relief are so intertwined that it would be 

impracticable, if not impossible, to separate the attorney’s time into compensable and non-

compensable units.”  (Bell v. Vista Unified School District (2000) 82 Cal.App.4th 672, 687.  See 

also Harman v. City and County of San Francisco (2007) 158 Cal.App.4th 407, 417, 424.) 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   06/07/18 

 
 

- 5 - 

In addition, where a party prevails on a given claim, the issue is not whether the party prevailed 

on each individual step taken within that claim.  Rather, “a party who qualifies for a fee should 

recover for all hours reasonably spent unless special circumstances would render an award 

unjust.”  (Vo v. Las Virgenes Mun. Water Dist.  (2000) 79 Cal.App.4th 440, 446.)  This does not 

include “inefficient or duplicative efforts.”  (Holguin v. Dish Network LLC (2014) 229 Cal.App.4th 

1310, 1330.)  Moreover, “[c]ompensation should not be strictly limited to efforts that were 

demonstrably productive.”  (Thayer v. Wells Fargo Bank (2001) 92 Cal.App.4th 819, 839.)  With 

respect to severing work on separate items, e.g., motions, within the same claim, federal courts 

have routinely held that time spent unsuccessfully maybe be compensated if reasonable in the 

overall context of how the case was handled.  (Winterrowd v. American Gen. Annuity Ins. Co.  

(9th Cir. 2009) 556 F.3d 815, 827.) 

The Kizors did not prevail in Kizor I. The sole basis upon which they can obtain any fees in Kizor 

II for time expended in Kizor I is if that work was necessary and, in essence, is work that would 

have had to be done in Kizor II had it not been done in Kizor I.  This is disputed by the parties.  

The briefing by each party takes an all-or-nothing approach, and the Court is left with little ability 

to actually make the relevant determination.  It would seem that, at the very least, efforts 

directed at establishing the liability of the contractors, which failed, must be removed from the 

application.  The Schratz declaration makes some effort at this, but the method by which Mr. 

Schratz reached his opinion is not clear.  In addition, the appeal by the Kizors in Kizor I was 

completely unsuccessful and did not have any carry-over value into Kizor II.    

With respect to Kizor II, Redig first objects to any compensation for the appeal.  The appeal on 

the statute of limitations issue was successful, however, leading to the trial and subsequent 

award to the Kizors.  Given that the appeal on other issues failed (again, the liability of the 

contractors), however, some effort must be made to separate the successful efforts from the 

unsuccessful efforts.  This applies not only to the appeal, but to all efforts directed at the 

contractors, which ultimately were unsuccessful.  The Redigs’ “auditor” opines that 80% of the 

time spent in Kizor II was attributable to the claims against others.  The Kizors need to offer an 

alternative apportionment. 

It appears that time spent on the declaratory relief action, alleged by the Redigs to be 86.9 

hours, is not recoverable in this case. 

Finally, Redig objects to “block billing,” duplication, and hourly rates.  Block billing is a barrier to 

fee recovery where it prevents the Court from ascertaining the nature of the work, particularly 

where there are compensable and non-compensable claims.  While Mr. Schratz’s declaration 

sets forth a summary of block billing claims (see exhibit 1 to his declaration), his definition of 

block billing is, quite openly, any time entry containing a colon.  This definition is not relevant to 

the issue at hand. Thus, the Kizors need to address this issue in a further filing, but only to the 

extent necessary to make an apportionment between categories of work for which fees will be 

awarded and those for which it will not.  Nor does the fact that two attorneys attended a 

meeting, hearing, or deposition necessarily render the time uncollectable. 
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Redig objects that Mr. Moss’s time, which they claim consisted largely of operating courtroom 

technology, should be disallowed.  Such time is often recoverable as a cost.  (See Green v. 

County of Riverside (2015) 238 Cal.App.4th 1363, 1374 [“Use of such technology, including a 

technician to monitor the equipment and quickly resolve any glitches, has become 

commonplace, if not expected by jurors.”)  The issue is the proper rate.  To the extent some of 

his work at the trial consisted of working with the technology, the $305 per hour rate would not 

be appropriate.  A paralegal or technician hourly rate somewhere between $100 per hour and 

$150 per hour would be appropriate for those hours. 

Redig argues that the billing rates should be reduced to $150 per hour.  In support of this claim, 

it asserts that in a previous order in this matter, Judge Craddick had allowed only that rate.  The 

order to which Redig cites, however (Ex. F to Rutheford Dec.), does not so state.  Redig further 

offers the Schratz declaration, which states that the Kizor’s documentation is insufficient, but 

does not offer an alternative rate other than one he asserts was ordered for another firm in the 

case.  Moreover, the law is clear, that attorneys are entitled to compensation at the reasonable 

market-rate for their services, regardless of whether they charge at below-market rates, or are 

in-house counsel.  (PLCM Group, Inc. v. Drexler (2000) 22 Cal.4th 1084, 1098.)  Redig has not 

otherwise attacked the rates asserted as unreasonable. The Court, however, cannot review the 

hourly rates, because the Rottinghouse declaration as filed electronically does not actually 

include the exhibits that are referenced in the declaration. 

The Kizors’ objections to the declaration of James Schratz are overruled in part and sustained in 

part.  To the extent it consists of legal argument, it is not appropriately included in a declaration.  

Other objections go to the weight of the evidence, not its admissibility. 

The previous award of fees to the Redigs was based on their successful summary judgment in 

the trial court.  Since that order was reversed, the fee award must be vacated. 

 

  

 8.  TIME:  9:00   CASE#: MSC13-01718 
CASE NAME: CARTER VS PULTE 
HEARING ON MOTION TO/FOR MOVE FOR PARTIAL NEW TRIAL FILED BY 
TRAVELERS PROPERTY CASUALTY COMPANY OF, THE TRAVELERS INDEMNITY 
* TENTATIVE RULING: * 
 
The motion is denied. 
 
With respect to the issue of evidence concerning apportionment, it appears that this issue was 
addressed by the Court in hearing Travelers’ objections to the tentative decision.  Exclusion of 
such evidence was at the request of Travelers, based on its theory of the case.  Any observation 
by the Court that this would be inequitable is simply a result of the application of the case law to 
Travelers’ theory, not an indication that evidence on that topic would have changed the result. 
 
With respect to the evidence of whether the subcontractor caused the damages, again, the 
issue arose from Travelers’ theory of the case, which was that the evidence was not relevant, 
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because there should be no allocation among the subcontractors.  Again, to the extent that the 
Court mentioned the lack of evidence of which contractor’s work was defective, this simply 
reflected the application of the existing case law to Travelers’ “all or nothing” theory.  

  

 9.  TIME:  9:00   CASE#: MSC15-00941 
CASE NAME: TRAVELERS INSURANCE VS. MONSCH 
SPECIAL SET HEARING ON: MOTION TO STAY PENDING APPEAL 
(TRAVELERS) SET BY DEPT. 39 FROM EX PARTE HEARING 5/7/18 HRG. 
* TENTATIVE RULING: * 
 
Hearing required. 

The Court is inclined to deny the motion for stay.  First, the decision in Carter v. Pulte is based 

on the court’s application of a multi-factor test that is sensitive to the facts in each individual 

case.  Thus, it is quite possible that any appellate decision in that matter will not be dispositive 

of all or a significant number of the issues in the other matters.  Second, any decision on the 

upcoming appeal would appear to be as much as two years in the future.  Thus, waiting for that 

appellate result poses a significant risk of simply delaying the resolution of these matter without 

a substantial offsetting benefit.  If all of the parties in any of these matters were to stipulate to a 

stay, the Court likely would grant the stay in that particular matter. 

 

  

10.  TIME:  9:00   CASE#: MSC16-00550 
CASE NAME: TRAVELERS PROPERTY VS. ALLSTAT 
SPECIAL SET HEARING ON: MOTION TO STAY PENDING APPEAL 
(TRAVELERS) SET BY DEPT. 39 AT EX PARTE HEARING 5/7/18 
* TENTATIVE RULING: * 
 
Hearing required. 

The Court is inclined to deny the motion for stay.  First, the decision in Carter v. Pulte is based 

on the court’s application of a multi-factor test that is sensitive to the facts in each individual 

case.  Thus, it is quite possible that any appellate decision in that matter will not be dispositive 

of all or a significant number of the issues in the other matters.  Second, any decision on the 

upcoming appeal would appear to be as much as two years in the future.  Thus, waiting for that 

appellate result poses a significant risk of simply delaying the resolution of these matter without 

a substantial offsetting benefit.  If all of the parties in any of these matters were to stipulate to a 

stay, the Court likely would grant the stay in that particular matter. 
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11.  TIME:  9:00   CASE#: MSC16-01041 
CASE NAME: ST PAUL MERCURY VS BRENTWOOD, 
SPECIAL SET HEARING ON: MOTION TO STAY PENDING APPEAL 
(TRAVELERS) SET BY DEPT. 39 AT EX PARTE HEARING ON 5/7/18 
* TENTATIVE RULING: * 
 
Hearing required. 

The Court is inclined to deny the motion for stay.  First, the decision in Carter v. Pulte is based 

on the court’s application of a multi-factor test that is sensitive to the facts in each individual 

case.  Thus, it is quite possible that any appellate decision in that matter will not be dispositive 

of all or a significant number of the issues in the other matters.  Second, any decision on the 

upcoming appeal would appear to be as much as two years in the future.  Thus, waiting for that 

appellate result poses a significant risk of simply delaying the resolution of these matter without 

a substantial offsetting benefit.  If all of the parties in any of these matters were to stipulate to a 

stay, the Court likely would grant the stay in that particular matter. 

 

  

12.  TIME:  9:00   CASE#: MSC16-01041 
CASE NAME: ST PAUL MERCURY VS BRENTWOOD, 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Hearing required. 

The Court is inclined to deny the motion for stay.  First, the decision in Carter v. Pulte is based 

on the court’s application of a multi-factor test that is sensitive to the facts in each individual 

case.  Thus, it is quite possible that any appellate decision in that matter will not be dispositive 

of all or a significant number of the issues in the other matters.  Second, any decision on the 

upcoming appeal would appear to be as much as two years in the future.  Thus, waiting for that 

appellate result poses a significant risk of simply delaying the resolution of these matter without 

a substantial offsetting benefit.  If all of the parties in any of these matters were to stipulate to a 

stay, the Court likely would grant the stay in that particular matter. 
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13.  TIME:  9:00   CASE#: MSC18-00246 
CASE NAME: ST PAUL MERCURY INSURANCE VS. 
SPECIAL SET HEARING ON: MOTION TO STAY PENDING APPEAL SET BY 
DEPT. 39 AT EX PARTE HRG. 5/7 
* TENTATIVE RULING: * 
 
Hearing required. 

The Court is inclined to deny the motion for stay.  First, the decision in Carter v. Pulte is based 

on the court’s application of a multi-factor test that is sensitive to the facts in each individual 

case.  Thus, it is quite possible that any appellate decision in that matter will not be dispositive 

of all or a significant number of the issues in the other matters.  Second, any decision on the 

upcoming appeal would appear to be as much as two years in the future.  Thus, waiting for that 

appellate result poses a significant risk of simply delaying the resolution of these matter without 

a substantial offsetting benefit.  If all of the parties in any of these matters were to stipulate to a 

stay, the Court likely would grant the stay in that particular matter. 

 

 


